United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



GOHBT OF APPEALS OF H DfflCT OF COLDIIA. 

OCXOKEK, XKRM, l»03. 

JS'o. 1357. 


THE UNITED STATES OF AMERICA TO THE USE OF 
J. EDWARD CHAPMAN, APPELLANT, 

VS. 

THE (RTY TRUST, SAFE DEPOSIT AND SURETY 
COMPANY OP PHILADELPHIA, A CORPORATION. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 

1 — 


. INDEX. 

Original. Print. 

Caption. a X 

Declaration. 1 1 

Affidavit of J. Edward Chapman. 7 5 

Bill of particulars. 10 7 

Amendments to declaration. 16 11 

Demurrer. 19 12 

Judgment; appeal and penalty of bond fixed. 20 * 13 

Opinion of court . 2i 14 

Memorandum; Appeal bond filed . 24 16 

Directions to clerk for preparation of transcript. 25 16 

Time to file transcript extended. 26 16 

Clerk's certificate. 27 17 


Judd & Detwbileb, Pkintbrs, Washington, D. C., September 15, 1903. 

































In the Court of Appeals of the District of Columbia. 


The United States op America to the Use of J. 
Edward Chapman, Appellant, 
vs. 

The City Trust, Safe Deposit and Surety Company 
of Philadelphia, a Corporation. 


'I 

> No. 1357. 


a Supreme Court of the District of Columbia. 


The United States op America to the Use 
of J. Edward Chapman, Plaintiff, 

vs. 

The City Trust, Safe Deposit and Surety 
Compan}’^ of Philadelphia, a Corporation, 
Defendant. 


Y 


)■ No. 45755. 


At Law. 


United States of America, 
District of Columbia, 


} 


ss: 


Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit;— 


1 Declaration. 

Piled November 10, 1902. 

In the Supreme Court of the District of Columbia. 


The United States of America to the Use' 
of J. Edward Chapman, Plaintiff, 


vs. 

The City Trust, Safe Deposit and Surety 
Company of Philadelphia, a Corporation, 
Defendant. 


y At Law. 


No. 45755. 


Said plaintiff sues the defendant. The City Trust, Safe Deposit and 
Surety Company of Philadelphia, a body corporate and having an 
ofiice and doing business in the District of Columbia, for money 
payable by said defendant to the plaintiff for that on, to wit, the 
23rd day of April, 1898, A. M. Clegg, as principal, and said,defend¬ 
ant, as suretv, bj’’ their writing obligatory, sealed with their seals, 
1—1357a 
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and a certified copy of which—now produced in court, the date 
whereof is the day and year aforesaid, acknowledged themselves to 
he jointly and severally held and firmly bound unto said plaintiflf, 
The United States of America, in the penal sum of five thousand 
dollars, to be paid to the plaintiff, with certain conditions thereunder 
written, that if the said A. M. Clegg, his heirs, executors and admin¬ 
istrators, shall and wdll in all respects duly observe and perform all 
and singular the covenants, conditions and agreements in and by a 
certain written contract dated, to wit, the ninth day of March, 1897, 
between said A. M. Clegg and the United States of America, 

2 represented by Lieutenant Colonel Charles J. Allen, for dredg¬ 
ing in the Potomac river agreed and covenanted by the said 

A. M. Clegg to be observed and performed, and will promptly make 
payments to all persons supplying him labor and materials in the 
prosecution of the work provided for in said contract between said 
A. M. Clegg and the said United States of America, represented by 
Lieutenant Colonel Chaides J. Allen, then the above boundeu obli¬ 
gation shall be void and of no effect; otherwise to remain in full force 
and virtue. 

Aud thereafter, to wit, on the second day of September, 1899, the 
said J. Edward Chapman, at the request of the said A. M. Clegg, 
and also at the request of M. A. Dugan, hereinafter mentioned, 
agreed to furnish and deliver to M. A. Dugan aud Company, of 
which firm or partnership A. M. Clegg was a member, and which 
said firm or partnership jirosecuted the aforesaid contract made in 
the name of A. M. Clegg with the United States of America, repre¬ 
sented by Lieutenant Colonel Cliarles J. Allen, for dredging the Po¬ 
tomac river, materials lor use in the prosecution of said A. M. 
Clegg’s aforesaid contract with the United States of America and 
said J. Edward Chapman in accordance with his agreement afore¬ 
said did supply, furnish and deliver for use in carrying out the 
terms of the contract of said A. M. Clegg with the United States of 
America materials of and to the amount, kind, quality and price 
set forth in the aforesaid bill of jiarticulars, and said M. A. Dugan 
and Company nor said A. M. Clegg or any one for him or them or 
either of them did not return or offer to return any of said mate¬ 
rials so furnished and likewise did not pay or offer to pay to 

3 said J. Edward Chapman the value of the materials so sup¬ 
plied, furnished, delivered and accepted for use in the prose¬ 
cution of the aforesaid contract aud has not yet paid for the same, 
except to the extent and amount set forth in the annexed bill of 
particulars, but neglects and refuses so to dp, notwithstanding the 
said J. Edward Chapman has demanded payment therefor. 

And the plaintiflf says that the materials so contracted for in the 
prosecution of the aforesaid contract between A. M. Clegg and the 
United States of America for dredging the Potomac river, and so 
supplied furnished and delivered were of the value of ninety-four 
dollars as set forth iu the annexed bill of particulars, which is made 
a part hereof, and no part thereof has been paid but the whole re¬ 
mains and is wholly unpaid and not sec-red to be paid; and by 








THE CITY TKUST, SAFE DICPOSIT AND SUBETY CO. OP PHILA., ETC. 3 

reason of said refusal and failure of said A. M. Clegg and said M. A. 
Dugan and Coinpan}' to pay said J. Edward Chapman for the ma¬ 
terials so supplied, furnished, delivered and accepted by him for 
use in the prosecution of the contract of said A. M. Clegg with the 
United States of America the condition of said writing obligatory 
was broken, and an action hath accrued unto the plaintiff to have 
and demand from the said defendant. The City Trust, Safe Deposit 
and Surety Company of Philadelphia, the sum of ninety-four 
dollars. 

Yet the said defendant, The City Trust, Safe Deposit and Surety 
Company of Philadelphia, although requested so to do, has not paid 
said sum of ninety-four dollars, or said penalty of said writing 
obligatory, but has refused so to do, and still does refuse to pay the 
same or any part thereof to the plaintiff. Wherefore the 

4 plaintiff claims the sum of ninety-four dollars, with interest 
thereon from the second day of September, 1899 besides costs. 

And said plaintiff further sues the said defendant. The City Trust, 
Safe Deposit and Surety Company of Philadelphia for money pay¬ 
able by said defendant to the plaintiff for that on, to wit, the eighth 
day of September, 1899, A. M. Clegg as principal, and said defend¬ 
ant, as surety, by their writing obligatory, sealed with their seal and 
a certified copy of which is now produced in court, the date whereof 
is the day and year specified, acknowledged themselves to be jointly 
and severally held and firmly bound unto the said plaintiflf, Thie 
United States of America, in the penal sum of fifteen thousand dol¬ 
lars, to be paid to the plaintiff, with certain conditions thereunder 
written, that if the said A. M. Clegg, his heirs, executors,and admin¬ 
istrators, shall and will in all respects duly observe and perform all 
and singular the covenants, conditions and agreements in and by a 
certain written contract dated the seventh day of September 1899, 
between said A. M. Clegg and the United States of America, repre¬ 
sented b}’’ Lieutenant Colonel Charles J. Allen, corps of engineers, 
U. S. Army, for dredging in Potomac river at Washington, D. C., 
agreed and covenanted by the said A. M. Clegg to be observed and 
performed, and will promptly make payment to all persons supply¬ 
ing him labor and materials in the prosecution of the work provided 
for in said contract between the said A. M. Clegg and the said 
United States of America, represented by Lieutenant Colonel Allen, 
aforesaid, then the above-bounden obligation shall be void and of 
no effect, otherwise to remain in full force and virtue. 

5 And thereafter the said A. M. Clegg associated with him¬ 
self in the prosecution of the work provided for in the afore¬ 
said contract M. A. Dugan and the said contract dated September 7, 
1899, of A. M. Clegg with the United States of America for dredging 
the Potomac river at Washington, D. C. was carried on and per¬ 
formed by the firm or partnership of M. A. Dugan and Company. 
And the said J. Edward Chapman at the request of the said A. M. 
Clegg agreed to supply, furnish and deliver to M. A. Dugan and 
Company materials for use in the prosecution of the aforesaid con¬ 
tract of A. M. Clegg with the United States of America of the 
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amount, kind, quality and price set forth in the aforesaid bill of 
particulars and said materials were, prior to, to wit, the fourth day 
of February, 1900, supplied, furnished and delivered to said M. A. 
Dugan and Company for use in the prosecution of the aforesaid con¬ 
tract between A. M. Clegg and tlie United States of America; and 
said M. A. Dugan and Company, or said A. M. Clegg, nor any one 
for him or them or either of them did not return or oflFer to return 
any of said materials so furnished and likewise did not pay to said 
J, Edward Chapman the value of the materials so supplied, furnished, 
delivered and accepted for use in the prosecution of the aforesaid 
contract and has not 3 ^et paid for the same, except to the extent and 
amount set forth in the annexed bill of particulars, but neglects and 
refuses so to do, notwithstanding the said J. Edward Chapman has 
demanded payment therefor. 

And the plaintiff says that the materials so contracted for 

6 in the prosecution of the aforesaid contract between A. M. 
Clegg and the United States of America for dredging the 

Potomac river, and so supplied, furnished and delivered were of the 
value of $1,658.75 as set forth in the annexed bill of particulars, 
which is made a part hereof, and no part thereof has been paid save 
the sum of $670.50 as shown by the credits on said bill of particu¬ 
lars, and thereof the sum of $988^^0 remains and is wholly unpaid 
and not secured to be paid; and b^^ reason of said refusal and fail¬ 
ure of said A. M. Clegg and of said M. A. Dugan to pay said J. 
Edward Chapman for the materials so supplied and furnished by 
him for use in the prosecution of the contract of said A. M. Clegg 
with the United States of America the condition of said writing 
obligatory was broken, and an action hath accrued unto the plain¬ 
tiff to have and demand from the said A. M. Clegg and the said 
M. A. Dugan and the defendant. The City Trust, Safe Deposit and 
Surety Compaii}" of Philadelphia the sum of $988.25. 

Yet the said defendant, The City Trust, Safe Deposit and Surety 
Company of Philadelphia, althougli requested so to do, has not paid 
said sum of $988.25 or said penalty of said writing obligatory, but 
has refused so to do, and still does refuse to pay the same or any 
part thereof to the plaintiff. Wherefore the plaintiff claims the sum 
of $988.25 with interest thereon from the third day of February, 
1900, besides costs. 

F. S. KEY SMITH, 

CHAS. H. MERILLAT, 

Attorneys for Plaintiff. 

7 Note. —The defendant is to plead hereto on or before the 
20th day, exclusive of Sundays and legal holidays, occurring 

after the da}^ of the service hereof, otherwise judgment. 

F. S. KEY SMITH, 

CHAS. H. MERILLAT, 

Attorneys for Plaintiff. 
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Affidavit. 

Filed November 10,1902. 

District of Columbia, ss : 

J. Edward Chapman, being duly sworn, deposes and says; That 
he is a resident of the District of Columbia; that he is the person 
named as the use plaintiff in the foregoing declaration; that be is 
acquainted with A. M. Clegg named in said declaration and also 
with M. A. Dugan named therein; that said A. M. Clegg and also 
said M. A. Dugan, each and both informed affiant that said A.-M. 
Clegg had been awarded a contract with the United States for the 
dredging of the Potomac river, a copy of which contract and the 
bond to secure performance of the same is filed with the foregoing 
declaration above referred to; tiiat said contract was prosecuted by 
said Clegg by means of and through the firm of M. A. Dugan and 
Company, of which said firm A.M.Cleggwasamember; that said A.M. 
Clegg and his partner M. A. Dugan each and both informed de- 

8 ponentcf the afoi’esaid contract had with the United States of 
America and that they were under bond to pay for what they 

purchased to enable them to fulfil their contract and wished to contract 
for coal, to aid in the fulfilment of their contract—^plaintiff there¬ 
upon contracted with them; that on the days and dates and be¬ 
tween tlie times stated in said declaration and specifically set forth 
in the bill of particulars attached to and made a part of said decla¬ 
ration affiant did agree to supply, furnish and deliver and did sup¬ 
ply, furnish and deliver to said M. A. Dugan and Company (of 
which firm A. M. Clegg was, as aforesaid, a member, and which 
firm, as aforesaid, prosecuted the aforesaid contract of A. M. Clegg 
with the United States for the dredging of the Potomac river) in the 
prosecution of said A. M. Clegg’s contract with the United States 
hereinbefore referred to certain material at and for the certain 
prices in said declaration, and attached bill of particulars mentioned 
and of the quantities therein set forth, and the said coal was so ac¬ 
cepted and used on the said contract & dredging, and said M. A. 
Dugan and Company agreed to pay said prices on demand, as de¬ 
scribed in said declaration and attached bill of particulars, said 
materials as stated being supplied, furnished and delivered and ac¬ 
cepted in and for the prosecution of said A. M. Clegg’s aforementioned 
contracts with the United States for the dredging of the Potomac 
river, the value of all the material furnished being, as stated in said 
bill of particulars on the contract covered by the first bond 
mentioned $94, of which no part has been paid, and on account 
of the contract covered by the second bond $1658.75, and said 
M. A. Dugan and Company, nor said M. A. Clegg, or any 

9 other person for him or them did not pay and has not yet 
paid for said materials, so supplied, delivered and accepted 

for use in the prosecution of said work under said contracts except 
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to the extent and amount of $670.50 but neglects as shown by the 
credits set forth in the aforesaid bill of particulars and refuses to pay 
the balance due under the second bond amounting to $988,25, and 
the balance due—under the first bond of $94, although affiant has 
demanded payment for the same. 

And deponent further says that the value of the materials so fur¬ 
nished for the execution of said A, M. Gregg’s aforesaid contract was 
under the first bond $94 no part of which has been paid at the prices 
agreed upon and under the second bond $1658.75 at the agreed 
prices, no part of which has been paid save the sum of $670.50 and 
thereof the sum of $988.25 remains and is wholly unpaid ; that the 
bonds or obligations between the defendants A. M. Clegg, as princi¬ 
pal, and the City Trust, Safe Deposit and Surety Company of Phila¬ 
delphia as surety and the United States of America, in said declara¬ 
tion mentioned, are the genuine bonds of said A. M. Clegg and said 
City Trust, Safe Deposit and Surety Company of Philadelphia, signed 
and sealed by them, profert of which has been made in the forego¬ 
ing declaration, and every part of the said declaration and attached 
bill of particulars and each and every allegation therein contained 
is hereby reiterated and made a part of this affidavit, and that the 
fulLsum of $94 with interest from the second day of September, 
1900, is due under the first bond named in the aforesaid declaration 
and the full sum of $988,25, with interest from the third day 
10 of Februar\% 1900, is justly due and owing under the second 
bond named from said M. A. Dugan and Company and said 
A. M. Clegg and from said City Trust, Safe Deposit and Surety Com- 
])any of Philadelphia to the [daintiff in said declaration named for 
the use of the deponent, exclusive of all set offs and just ground of 
defense, the total due on both bonds being $1082.25 (ten hundred 
and eighty two and 25/100 dollars) with interest from the dates 
hereinbefore severally named. 

J. EDWARD CHAPMAN. 

Subscribed and sworn to before me this 8th day of November, 
1902, 

Ciianges in figures to make amounts $1658.75; $988.25 and ^ 
$1082.25 made before signature and acknowledgment. 

EUGENE D. CARUSI, 

Notary Public, 


[seal.] 
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Bill of Particulars. 

Filed November 10,1902. 

Washington, D. C., April 6,1900. 

M. A. Dugan and Company bought of J. Edw. Chapman, wholesale 
and retail dealers in all kinds of coal and wood. 

Branch office 612 14th St. N. W. 

Main office, yard and depot, 224 14th St. N. W. 

1899. 

Sept. 2. To 40 tons of Cumberland coal at 2 35-100. 94.00 

11 Bill of Particulars. 


Piled November 10,1902. 

Washington, D. C., April 6,1900. 

M. A. Dugan and Company bought of J. Edw. Chapman, wholesale 
and retail dealer in all kinds of coal and wood. 


Branch office 612 14th St. N. W. 

Main office, yard and depot, 22414th St. N. W. 

1899. 

Sept. 8. To 40 tons Cumberland coal at 2 35-100 
Sept. 15. “ 40 “ “ “ ■'* 2 50 


4^ 

ii 

iC 

To win 

scow 

of coal.... 


ct 

20. 

27 tons of Cumberland coal at 2.50. 

cc 

23. 35 “ 

Cc 

cc 

Ci cc 

9 

Oct. 

10. 

To 35 tons Cumberland coal at 2.70. 

(( 

13. 

“ 38 

Ct 

IC 

CC Ci 

CC 

19. 

“ 35 

CC 

cc 

cc cc cc 

cc 

23. 

CC 

cc 

Ci 

CC cc Ci 

cc 

26. 

CC cC 

cc 

cc 

cc Ci cc 

9 

cc 

30. 

cc tC 

cc 

cc 

cc cc ct 

4 


Nov. 3. To 35 tons Cumberland coal at 2.70, 


cc 

6. 

it 

17 “ 

it 

(( 

Cc 


cc 

7. 

CC 

30 “ 

CC 

iC 

Cc 

2.65. 

cc 

13. 

cc 

35 “ 

a 

CC 

cc 

it 

cc 

'23. 

ci 

30 “ 

it 

Ci 

(( 

iC 

Dec. 

2. 

To 

30 tons 

Cumberland coal 

at 

2.65., 

(( 

6. 

CC 

CC Ci 

it 

cc 

(( 


cc 

11. 

To 

30 tons 

Cumberland coal. 

1 • • r 

• • • • • ■ 


“ 14. To 30 tons Cumberland coal. 

“ 11. Towing scow one way. 

“ 14. “ “ two “ . 

a 16 “ “ u cc 

1900. 

FebY 3. Two tons Cumberland coal at 3.25 


$94 00. 
100 00 . 

5 00. 
67 50. 
87 50. 
94 50. 
102 60. 
94 50. 
94 50. 
94 50. 
94 50. 
94 50. 
45 90. 
79 50. 
92 75. 
79 50. 
79 50. 
79 50. 
79 50. 
79 50. 
3 00. 
5 00. 

5 00. 

6 50. 


1658 75 
1658 75 
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Credits. 


Nov. 26. By ch. on acc’t cash. $91 00. 

Nov. 29. By check. 500 00. 

Dec. 9. By cash . 79 50. 


670 50. 

Balance due. 988 25. 

988 25. 


12 Contractor's Bond {Public TFoi’Zrs). 

(When principal is an individual or a partnership and surety is a 

corporation.) 

Know all men by these presents, that we, A. M. Clegg as princi¬ 
pal, and The City Trust, Safe Deposit and Surety Company of Phila¬ 
delphia a corporation existing under the laws of the State of Penn¬ 
sylvania, as surety, are held and bound unto the United States of 
America in the penal sum of five thousand dollars, to tlie payment 
of which sura well and truly to be made, we bind ourselves, our 
heirs, executors, administrators, and successors, jointly and sever- 
all}’^, firmly by these presents. 

The condition of this obligation is such, that whereas the above- 
boundeu A. M. Clegg has, on the ninth day of March, 1897, entered 
into a contract with the United States, represented by Lt. Col. 
Charles J. Allen for dredging two hundred and sixty thousand cubic 
yards (260,000) in the Potomac river as per plans, specifications, 
and contract on file will more fully and at large appear. 

Now, therefore, if the above-bounden A. M. Clegg his heirs, exec¬ 
utors, or administrators, shall and will, in all respects, duly and 
full}' observe and perform all and singular the covenants, condi¬ 
tions and agreements in and by the said contract agreed and cove¬ 
nanted by said A. M. Clegg to be observed and performed according 
to the true intent and meaning of the said contract, and as well 
during any period of extension of said contract that may be granted 
on the part of the United States, as during the original term of the 
same, and shall promptly make full payments to all persons supply¬ 
ing him labor or materials in the prosecution of the wox'k 

13 provided for in said contract, then the above obligation shall 
be void and of no effect, otherwise to remain in full force 

and virtue. 

In witness whereof, the parties iiereto have executed this instru¬ 
ment this twenty-third day of April 1898, the name and corporate 
seal of said surety being hereto affixed and these presents duly 
signed by its president, pursuant to a resolution of its board of 
directors amending its by-laws passed on the ninth day of January, 
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1893, a copy of the record of which is on file in the War Depart¬ 
ment. 

In presence of— 

JNO. N. BLISS, as to A. M. CLEGG. [seal.! 

THE CITY TRUST, SAFE DE¬ 
POSIT AND SURETY COM¬ 
PANY OF PHILADEL¬ 
PHIA 

[sEAf,.] By CHAS. M. SWAIN, President. 

Attest: JOS. A. SINN, 

Acting Secfretary. 

(Executed in duplicate.) 

1. If the principal is a partnership, the individual names of the 
partners will be given with the recital that they are partners com¬ 
posing a firm, naming it, and the bond must be executed by alt the 
partners. 

Him or them. 

3. The president or officer authorized to sign for the corpora¬ 
tion. 

4. The board of directors or other governing body of the corpora¬ 
tion. 

5. Affix adhesive seal. 

6. Here affix the corporate seal. 


14 Contractor's Bond {Public Works). 

(When principal is an individual or a partnership and suret}' is a 

corporation.) 

Know all men by these presents, that we A. M. Clegg, of Wash¬ 
ington, District of Columbia of as principal, and the City Trust, 
Safe Deposit and Surety Company of Philadelphia, a corporation 
existing under the laws of the State of Pennsylvania, as surety, are 
held and bound unto the United States of America, in the penal 
sum of fifteen thousand (15,000) dollars, to the payment of which 
sum well and truly to be made, we bind ourselves, our heirs, execu¬ 
tors, administrators, and successors, jointly and severally, firmly by 
these presents. 

The condition of this oboigation is such, that whereas the above- 
bounded A. M. Clegg has, on the seventh day of September 1899, 
entered into a contract with the United States, represented by Lieut. 
Colonel Chas. J. Allen, Corps of Engineers, U. S. Arm}^ for dredging 
in Potomac river at Washington, D. C. 

Now therefore, if the above-bounden A. M. Clegg his heirs, execu¬ 
tors, or administrators, shall and will, in all respects, duly and fully 
observe and perform all and singular the covenants, conditions and 
agreements in and by the said contract agreed and covenanted by 
2—1357a 
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said A. M. Clegg to be observed and performed according to the true 
intent and meaning of the said contract, and as well during any 
period of extension of said contract that may be granted on the part 
of the United States as during the original term of the same, and 
shall promptly make full payments to all persons supplying him 
labor or materials in the prosecution of the work provided 
15 for in said contract, then the above obligation shall be void 
and of no effect, otherwise to remain in full force and virtue. 

In witness whereof, the parties hereto have executed this instru¬ 
ment this eighth day of September, 1899, the name and corporate 
seal of said surety"being hereto affixed and these presents duly 
signed by its 2nd vice-president, pursuant to a resolution of its 
board of directors amending its by-laws, passed on thirteenth day 
of June, 1898, a copy of the record of which is on file in the War 
Department. 

In presence of— 

JOHN R. FARNUM as to 

A. M. CLEGG. [seal.] 

THE CITY TRUST, SAFE DEPOSIT AND SURETY 
COMPANY OF PHILADELPHIA, 

By JOSEPH A. SINN, 2nd Vice-President. 

Attest: JAMES F. LYND, Secretary, [seal.] 

(Executed in duplicate.) 

1. If the principal is a partnership, the individual names of the 
partners will be given with the recital that they are partners com¬ 
posing a firm, naming it, and the bond must be executed by all the 
partners. 

Him or them. 

3. The president or officer authorized to sign for the corporation. 

4. The board of directors or other governing bod}’^ of the corpora¬ 
tion. 

5. Affix adhesive seal. 

6. Here affix the corporate seal. 

(50c. stamp.) (50c. stamp.) (25c. stamp.) 
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16 - Amendments to Declaration. 

Filed January 29,1903. 

In the Supreme Court of the District of Columbia. 

The United States of America, to the Use' 
of J. Edward Chapman, PlaintiflP, 

'VS » 

The City Trust, Safe Deposit and SHrety | Law. No. 45755. 

Co. of Philadelphia, a Corporation, De- ] 

fendant. j 

Comes now the plaintiff in the above entitled cause, J. Edward 
Chapman, by his attorneys Charles H. Merillat and F. S. K. Smith 
and by leave of the court first had and obtained files the following 
amendments to his original declaration in the above entitled 
cause;— 

At end of 22d line on page 2 of the declaration after the words 
“ has demanded payment therefor,” insert the following: 

“And plaintiff says that the materials above referred to as having 
been furnished for use in tlie prosecution of said A. M. Clegg’s con¬ 
tract with the United States for dredging the Potomac river was 
coal to wit, coal of the variety known as Cumberland coal; that 
said coal was essential, proper and necessary materials to use in the 
prosecution of the work on said A. M. Clegg’s contract; that its use 
was the means whereby were operated the dredge and other ma¬ 
chinery actually employed in the performance and prosecution of 
the work under the aforesaid contract of A. M. Clegg with the United 
States for dredging the Potomac river; that said coal actually was 
used in the operation of the dredge and other machinery 

17 employed in the performance, prosecution and fulfilment of 
said A. M. Clegg’s aforesaid contract with the United States 

for dredging the Potomac river. 

On page 4 of plaintiff’s original declaration at end of line 26 after 
the words “has demanded payment therefor” insert the following; 

“And plaintiff says that the materials above referred to as having 
been furnished for use in the prosecution of said A. M. Clegg’s con¬ 
tract with the United States for dredging the Potomac river was 
coal, to wit, coal of the variety known as Cumberland coal; that 
said coal was essential, proper and necessary materials to use in the 
prosecution of the work on said A. M. Clegg’s contract aforesaid; 
that its use was the means whereby were 0 {>erated the dredge and 
other machinery actually emplo 3 '^ed in the performance and prose¬ 
cution of the work under the aforesaid contract of A. M. Clegg 
with the United States for dredging the Potomac river; that said 
coal actually was used in the operation of the dredge and other 
machinerv employed in the performance, prosecution and fulfil- 
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ment of said A. M. Clegg’s aforesaid contract with the United States 
for dredging the Potomac river. 

CHAS. H. MERILLAT, 

F. S. KEY SMITH, 

Attomieys for Plaintiff. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring a day after the 
day of the service hereof, otherwise judgment. 

CHAS. H. MERILLAT, 

F. S. K. SMITH, 

Attorneys for Plaintiff. 

18 Distbict of Columbia, ss: 


J. Edward Chapman being first duly sworn deposes and says; 
That he has read the above amendments to the original declaration 
filed by him in the above entitled cause; that he prays that the 
same be read as a part of liis original declaration and also as 
a part of his affidavit filed with his declaration in the above 
entitled cause; that the statements made in the amendments to 
which this affidavit is subjoined and in the original declaration, and 
in the declaration as amended are true to the best of his knowledge, 
information and belief. 

J. EDWARD CHAPMAN. 


Subscribed and sworn to before me this 28th day of Januarv, 
A. D. 1903. 

HENRY R. CONCKLIN, 

[seal.] Notary Public, D. C. 

Service of a copv of above acknowledged this 29" day of Jan. 
1903. 

F. G. COLDREN. 


19 


Demit/tre)'. ' 


Filed February 17,1903. 

In the Supreme Court of the Distxict of Columbia. 


The United States to the Use of J. Edward^ 
Chapman, Plaintiff, 


vs. 

The City Trust, S.afe Deposit and Surety 
Company of Philadelphia, a Corporation, 
Defendant. 


Y Law. 


No. 45755. 


Now comes the defendant, by its attorneys, and .says that each 
count of the declaration, as amended, is bad in substance. 

H. W. SOHON, 

F. G. COLDREN, 

Attorneys for Defendant. 
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Note. 

Some of the points of law to be argued on this demurrer are as 
follows:— 

1. Neither count of the declaration as amended alleges that any 
materials were supplied by the plaintiff in the prosecution of the 
work provided for in the Government contract, within the meaning 
of the word “ materials,” as used in the act of Congress of August 
13,1894, under which this action is brought, or as used in the writ¬ 
ings obligatory upon which this action is brought.' 

2. That the only merchandise alleged to have been supplied in 
either count of the declaration as amended, was not such merchan¬ 
dise as constitutes “ materials ” for the Government contract within 
the meaning of the said act of Congress or of the bond sued on. 

20 To Chas. H. Merillat, attorney for plaintiff; 

Please take notice that the above demurrer will be called up for 
hearing before Chief Justice Bingham in circuit court No. 1, on Fri¬ 
day Febi’uary 20,1903, at 10 o’clock a. m. or as soon thereafter as 
counsel can be heard. 

H. W. SOHON, 

F. G. COLDREN, 
Attorneys for Defendant. 

Service of a copy of above demurrer and notice is hereby acknowl¬ 
edged this — day of February, 1903. 


Attorney for Plaintiff. 


Supreme Court of the District of Columbia. 

Wednesday, May 6,1903. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 


* 


* 


* 


The United States to the Use of J. Edward ' 

Chapman, Plaintiff, 

vs. I At Law. No. 45755. 

The City Trust, Safe Deposit and Surety [ 

Company of Philadelpliia, Defendant. J 

The demurrer of the defendant to the plaintiff’s declaration here¬ 
tofore having been sustained, and the plaintiff by his attorney Mr. 
Chas. H. Merillat comes into court and elects to stand upon his 
declaration: 

21 Therefore it is considered that the plaintiff take nothing 
by his suit, and that the defendant go thereof without day 
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and recover against the plaintiff its costs of defense to be taxed by 
the clerk, and have execution thereof. 

Appeal noted by plaintiff and bond for costs fixed at one hundred 
dollars. 


4 

Opinion of Court. 


Fifed April 10,1903. 


In the Supreme Court of the District of Columbia. 


The United States of America to the Use of) 
J. Edward Chapman, Plaintiff, 


vs. 

The City Trust, Safe Deposit and Surety 
Company of Philadelphia, Defendant, a Cor¬ 
poration. 


>No. 45755. 


Law. 


The cause of action stated in the declaration herein is based upon 
two bonds executed by tlie defendant as surety for Anthony M. 
Clegg, under the provisions of the act of Congress of August 13, 
1894, (28 Stat. L. 278) entitled “ An act for the protection of per¬ 
sons furnishing materials and labor for the construction of public 
works.” 

The bonds are for $5000. and §15,000. respectively and are to be¬ 
come void if the said Clegg shall fully perform a certain contract 
with the United States for dredging in the Potomac river, “ and 
shall promptly make full'payments to all persons supplying him 
labor or materials in the prosecution of the work provided for in said 
contract.” 

22 This condition is in compliance with the terms of said 

statute. 

The amended declaration avers that the said Chapman, for whose 
use this action is brought, supplied the said contractor Clegg, with 
coal, which “ was essential, proper and necessary materials to use in 
the prosecution of the work on said A. M. Clegg’s contract; that its 
use was the means whereby were operated the dredge and other ma¬ 
chinery actually emplo 3 md in the performance and prosecution of 
the work,” &c. and was actually “ used in the operation of the dredge 
and other machineiy employed in the performance,” &c. of said 
contract. 

That said Clegg failed to pay for said coal; and that there is due 
said Chapman by reason of said premises, §1,082.25 for which judg¬ 
ment is claimed against the defendant, with interest and costs. 

To this declaration the defendant has filed a demurrer, and urges 
as a ground of demurrer, that coal for use in operating the dredge 
engaged in the said work, is not such “ material ” as is meant in said 
statute and said bond; and therefore that the failure to pay for the 
same does not constitute a breach of the bond. 
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All persons suppl.ying the contractor with “ labor, or materials in 
the prosecution of the work; ” must be paid. 

In a general sense, this would seem to include coal used in mak¬ 
ing steam to be used as power, or to take the place of manual labor; 
and also oil to operate or lubricate the machinery; or any tools to 
be used in performing the work. 

23 The Court of Appeals of this District has recently had the 
question before it as to lubricating oil furnished under a 

similar contract and bond, and has held, that it was not “ material 
supplied in the prosecution of the work,” within the meaning of 
said act. 

U. S. use of Standard Oil Co. vs. City Trust, &c. Co. 31 Wash’n 
Law Rep. 162. 

The dredge, or other tools or appliances necessary to enable the 
contractor to perform his contract, are not considered by the courts 
as materials within the meaning of this law. If the dredge itself is 
only a part of the plant or equipment, or a tool or appliance to be 
used in performing the contract, and for which, under the lien laws, 
the party furnishing the same could have no lien against the com¬ 
pleted structure of the owner for whom the contractor was doing 
the work, then b}"^ what reasoning could the person who furnished 
the coal to make the dredge efficient or operative as a tool or appli¬ 
ance, have any such lien ? 

If axes, or other edged tools, are necessary for a builder to be used 
in the construction of a house, they are furnished to the builder, 
and are ground or kept sharpened by him, and are not useful or 
efficient if not so kept in order; but the merchant who supplies 
them, and the mechanic who keeps them in order, have no lien 
against the house for such labor and material. The person who 
supplies the coal to make the steam to pump the mud, or lift the 
derrick, is onl^’’ putting an edge on tlie tool, so to speak, in order to 
make it useful and available as a tool or appliance for the use of the 
contractor. 

24 The coal puts life and strength into the machine, as food 
puts life and strength into the man who performs manual 

labor, but under the mechanic’s lien laws the person supplying the 
food as a general rule, has no lieu for the supplies furnislied to the 
laborer. The contractor has a lien for the value of the labor per¬ 
formed, but not for the muscle or power given to the laborer by the 
food he digests. 

It seems to me that no distinction can be made in principle, be¬ 
tween this case, and that decided by the Court of Appeals above 
cited, in relation to the oil supplied to the dredge. In each case, 
the material was consumed on the dredge, and was necessary to 
render it efficient and useful as an appliance or machine to be used 
in the execution of the contract; but in neither case was the mate¬ 
rial such as contemplated by said act, to be used “ for the construc¬ 
tion of public works.” It is one degree removed from such material. 

I am disposed, therefore, to sustain the demurrer, to the amended 
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declaratiou, ou the authority of the said Standard Oil Co. case, and 
the other authorities therein I’eferred to. 

JOB BARNARD, Justice. 


Memorandum. 

May 20,1903.—Appeal bond filed. 


25 Order for Preparation of Transcript of Record. 

Filed June 10,1903. 

In the Supreme Court of the District of Columbia, the 9th Day of 

June, 1903. 

United States to Use of J. Edward Chap-'i 

man, Plaintiff, | 

vs. 1- At Law. No. 45755. 

City Trust, Safe Deposit & Surety Co. | 

of Philadelphia, Defendant. ) 

The clerk of said court will prepare a record on appeal in the 
above entitled cause including: the declaration and amendment 
thereto, including the affidavit of merit and bills of particulars, 
omitting all exhibits except the bonds sued on; demurrer to amended 
declaration filed February 17,1903, judgment on demurrer, memo¬ 
randum of appeal bond and this paper. 

F. S. K. SMITH, 

CHAS. H. MERILLAT, 

Attorneys for Plaintiff. 


26 Time Extended to File Transcript of Record. 

Supreme Court of the District of Columbia. 

Tuesday, June BOth, 1903. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, chief justice, presiding. 

:f: ^ :|i :f: :f: 

The United States op America to the Use' 
of J. Edward Chapman, Plaintiff, 

The City Trust, Safe Deposit and Surety f" Law. 

Company of Philadelphia, a Corporation, j 
Defendant. J 

Upon motion it is ordered that the time for filing the transcript 
of record herein in the Court of Appeals be, and it is hereby ex¬ 
tended to September 14th, 1903, inclusive. 
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27 Supreme Court of the District of Columbia. 

United States of America, I 
District of Columbia, ' 


I, Joliu R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
26, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 45,755, at law, wherein The United 
States of America to the use of J. Edward Chapman, is plaintiff, and 
The City Trust, Safe Deposit and Surety Company of Philadelphia, 
a corporation, is defendant, as the same remains upon the files and 
of-record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 24 day of July, A. D. 1903. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover; District of Columbia supreme court. No. 1357. 
The United States of America to the use of J. Edward Chapman, 
appellant, vs. The City Trust, Safe Deposit and Surety Company of 
Philadelphia, a corporation. Court of Appeals, District of Columbia. 
Filed Sep. 12, 1903. Robert Willett, clerk. 
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ADDITION TO RECORD PER STIPULATION OF 

COUNSEL. 





OCTOKER. TERai, 1003. 

No. 1357. 


THE UNITED STATES OF AMERICA, TO THE USE OF 
J. EDWARD CHAPMAN, APPELLANT, 


vs. 

THE CITY TRUST, SAFE DEPOSIT AND SURETY COM¬ 
PANY OP PHILADELPHIA, A CORPORATION. 


APPEAL FEOM THE SUPREME COURT OF THE DISTRIC P OF COLUMBIA. 


FILED OCTOBER 17, 1903. 


The United States of America, to the Use of .1. Ed-^ 

ward Chapman, Appellant, 


vs. }- 

The City Trust, Safe Deposit and Surety Company j 
of Philadelphia, a Corporation. J 


No. 1357. 


“ The said Clegg shatll dredge in the Virginia channel of the Po¬ 
tomac river at Washington, D. C., four hundred and two thousand 
(402,000) cubic yards, more or less, and deposit the dredged-up ma¬ 
terial, all as required by this contract and the specifications hereto 
attached and which form a part of it at the rate of ten and five- 
eighths cents per cubic yard ; and it is hereby expressly stipulated 
that the said Clegg shall so dredge and deposit not less than fift}' 
thousand (50,000) cubic yards in each month until the whole quan¬ 
tity required shall have been dredged and deposited, provided that 
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this amount of dredging per month will not be required during the I 
months of December, January, February and March. I 

* * * * * * 

‘‘All materials furnished and work done under this contract shall, 
before being accepted, be subject to a rigid inspection by an in¬ 
spector appointed on the jiart of the Government, and such as do 
not conform to the specifications set forth in this contract shall be 
rejected. The decision of tlie engineer officer in charge as to qual- 
it}' and quaiitity shall be final. 

^ ^ sf: :f: 

“ The party of the second part shall be responsible for and pay 
all liabilities incurred in the prosecution of the work for labor and 
material. 

* :fc ^ 

Specifications. 

General instructions for bidders. 

“ 59. Dredging and machinery.—All machinery to be used must 
be of approved make, kept iu good repair, and the whole apparatus 
maintained in sound working order at all times. Scows must be 
sound and tight and of a draft adapted to the work.” 

iJc ^ ^ Sif ^ ^ 

^ ^ ^ 

It is hereby stipulated and agreed this 17th day of Octobei*, 1903, 
that the above extracts from the contracts for dredging between the i 
United States and A. M. Clegg in which the bonds were given upon 
which this action is based are hereby inserted in the transcript of 
record, and made a part of said transcript on appeal to the Court of 
Apjieals. 

CHAS. H. MERILLAT, j 

Attorney for Appellant. 
HENRY W. SOHON, 

FRED G. COLDREN, 

FREDERICK A. FENNING, 

Attorneys for Appellee. 

[Endorsed:] No. 1357. The United States of America to the use 
of J. Edward Chapman, appellant, vs. The City Trust, Safe Deposit 
and Surety Company of Philadelphia, a corporation. Addition to 
record per stipulation of counsel. Court of Appeals, District of 
Columbia. I'iled Oct. 17,1903. Robert Willett, clei’k. 
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|oittt ol Appeals, of MttmBia. 

October Term, 1903. 


No. 1367. 


The United States op America, to the Use op 
J. Edward Chapman, Appellant, 

V8. 

The Ciry Trust, Safe Deposit and Surety Company, 

OP Philadelphia, Appellee. 


APPEIiliAlirT’S BRIEF. 


Statement op Facts. 

This is an appeal from a final judgment of the Supreme 
Court of the District of Columbia taxing appellant, plaintiff 
in lower court, with costs and sustaining a demurrer of the 
appellee, defendant below, to the appellant’s declaration filed 
.in an action against the appellee as surety upon a bond for the 
faithful performance of a contract with the United States for 
dredging in the Potomac river near Washington. 

The action was brought under the provisions of an Act of 
Congress approved August 13, 1894, requiring contractors 
for public works to furnish bond conditioned, among other 
things, for the prompt payment of all persons ** supplying the 
contractor with either labor or materials in the prosecution of 
the work provided for in the contract.” 

A. M. Clegg, the contractor in this instance, entered into 


_ 
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contracts with the United States in April, 1898, and Septem¬ 
ber, 1899, for dredging in the Potomac river, and the appel¬ 
lee became surety on the bond conditioned as above nnder the 
aforesaid Act of Congress for the faithful performance by 
Clegg of his contracts. Subsequently the said Clegg ordered 
and received from J. Edward Chapman of this city, for 
whose use this action was originally brought, coal to be used 
in the prosecution of his, Clegg’s, aforesaid contracts, but 
failed to pay the said Chapman in full for such coal and the 
action was brought against the surety (appellee) upon its 
bond for the balance due. 

The declamtion and affidavit in support states these facts 
and avers further that the coal was furnished upon the strength 
of the bond in question and for use in the prosecution of the 
work under the aforesaid contracts of Clegg; that the coal 
was an essential, proper, and necessary material to use in the 
prosecution of such work and that it was actually so used. 
The declaration also recites the failure on the part of the con¬ 
tractor to pay in full for the coal and by means of a bill of 
particulars, made a part thereof, shows the various deliveries 
and sales to the contractor with credits of payments on ac¬ 
count thereof and the balance due under each contract. 

The appellee’s demurrer was based upon the ground that 
this coal, so furnished and used, was not a “material” within 
the meaning of the law and the bond in question. The de¬ 
murrer being sustained by the lower court, a final judgment 
was entered in favor of the defendant, appellee, and the 
plaintiff, appellant, appealed to this court. 

Assignment of Errob. 

1. The court below erred in sustaining the demurrer of the 
defendant, appellee, and in directing judgment to be entered 
thereon in its favor, and further in taxing costs against the 
plaintiff, appellant. 
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Argument. 

The reasons for this appeal are three-fold: 

First. Because of the firm conviction of the appellants and 
their counsel in the justness and correctness of their contention. 

Second. Because of the expression contained in the con¬ 
clusion of the opinion of this court in the case of the United 
States, to the use of the Standard Oil Company, appellant, vs. 
The City Trust, Safe Deposit and Surety Company, decided 
at the last January term of the court, in which the court, 
speaking through Mr. Justice Shepard, observed that the 
necessary disposition of that case did not involve a determi¬ 
nation of the question whether, under all circumstances, the 
materials covered by the lien of the statute are to be strictly 
limited to such things as visibly enter into and form a part 
of the structure contracted for. “Questions of this kind,” 
observed the court, “in respect of either materials or labor, 
will doubtless come up in future cases, and we shall not em¬ 
barrass their determination by anticipation.” By this expres¬ 
sion counsel for the appellants in the case at bar have taken 
it that this court thereby had reference possibly to just the 
material involved in this case, and not only wished not to 
discourage any unfortunate person from endeavoring to en¬ 
force his claim for payment against the sureties on their 
bonds in such cases but, in the interests of justice and fair 
play, courted further litigation of the vexatious subject that 
the question might be for once and all time put at rest that 
those called upon to furnish either labor or materials to con¬ 
tractors engaged in the prosecution of Government contracts 
under the act in question may definitely know, in this juris¬ 
diction at least, where so many such contracts are let by the 
Government each year, exactly, in the furnishing of what 
kinds of labor and material they are protected. 

Third. Because of the numerous well considered opinions 
and decisions of many highly respectable courts of authority 
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supporting, as the appellants in this case respectfully contend 
and submit, the principle of their contention. 

The question for determination here is: Is coal furnished 
a contractor engaged in the prosecution of a contract for 
dredging with the Government under the Act .of Congress of 
August 13,1894, such coal being furnished at the request of 
the contractor and actually used to operate a dredge while so 
engaged upon Government work under the contractor's con¬ 
tract and bond for the same, such a material as was in the 
contemplation of Congress in passing the aforesaid Act and 
for which the material man so furnishing the same has a lien 
upon the contractor’s bond as is provided by said Act of 
Congress ? 

If the answer to this question is in the affirmative then the 
appellant here (plaintiff in the court below) is entitled to a 
recovery. 

In its answer to this question we respectfully and earnestly 
invite the attention of the court to the well-established rule 
of statutory construction, that the Act in question, being a 
remedial one, the granting words are to be liberally construed 
in favor of those for whose benefit they are intended, not that 
our contention in the present instance is in need of any liber¬ 
ality in order to support it, but for the sole purpose of making 
that which is sure doubly certain. 

As this statute has been in review before this court on at 
least two former oceasions, where every phase of it has been 
argued both pro and con and carefully considered by this 
court in their opinions rendered in those cases, it is not 
thought necessary by counsel to take the time of the court in 
this instance by either a lengthy review of the numerous 
cases which have been cited to the court upon the former hear¬ 
ings, or to embarrass the proper consideration and determina¬ 
tion of this case by citing decisions of State courts in inter¬ 
preting similar or analogous State statutes. We shall, there¬ 
fore, confine ourselves in this brief to a consideration only of 
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those cases wherein the statute here in question has been the 
subject-matter of litigation, and endeavor to show that in none 
of these cases and decisions is there anything inconsistent with 
our contention or the right of our client to a recovery under 
this statute upon the bond in question, but, on the other hand, 
many things in support and favor thereof. After a consider¬ 
ation of these cases attention will be called to two or three 
decisions of the State courts upon similar State statutes because 
of their close analogy to the statute here in question and 
because, further, of their authority in holding as appellants 
contend. 

In the case of American Surety Company vs. Lawrenceville 
Cement Co., 110 Fed. Fep., 719, the court, in speaking of the 
statute in question, very correctly observes that, there can 
be no question that Congress had somewhat in mind statutes 
in various States giving liens on buildings and other property, 
real and personal, for labor and material. Nevertheless,^^ 
continues the court, ‘^this statute does not have the same 
aspect as the ordinary lien statutes referred to, and therefore 
the latter can afford only very general assistance with refer¬ 
ence to the construction of the former. The ordinary lien 
statutes have been justly and strictly held to cover only what 
has added to the value of the property against which the lien 
is asserted, and therefore they are ordinarily administered to 
protect only what is actually incorporated into its substance. 
The underlying equity of these statutes requires them to be so 
limited in their application. Eyen this underlying equity is 
not applied with absolute strictness; as, for example, with 
reference to a bill of lumber sold to one erecting a building, 
no distinction is made between those portions of it which are 
actually incorporated into the walls and those portions used 
in temporary carpenter^s stagings necessary to aid in con¬ 
struction. Such statutes commonly use expressions of this 
character: ^ Whoever performs labor or furnishes materials in 
erecting, altering, or repairing a house, building, or appurte- 
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nances/—a form which has direct reference only to the labor 
or materials and the erection in which they are used; while 
in the statute under discussion (the one here under discus¬ 
sion) ^Hhe expression is broader, namely, ^in the prosecution 
of the work.’ The underlying equity of the lien statutes re¬ 
lates to a direct addition to the substance of the subject-mat¬ 
ter of the building, or other thing, to which the lien attaches, 
while the statute in question concerns every approximate rela¬ 
tion of the contractor to that which he has contracted to do. 
Plainly, the Act of Congress and the bond in the case at bar 
are susceptible of a more liberal construction than the lien 
statutes referred to, and they should receive it. In the one 
case, as in the other, the dealings of the persons who claim 
the statutory security must approximate the work.” 

If the above be true, and we submit it is an absolutely cor¬ 
rect statement of the law governing the case, does not coal 
furnished to and used by a contractor in order to operate a 
dredge upon a dredging contract with the Government, come 
within the purview of the language above used as a material 
which concerns an approximate relation of the contractor to 
that which he has contracted to do? Do not these dealings 
of the appellant here with the contractor upon whose bond 
the appellee was obligated, approximate the work? We 
scarcely think the question admits of a doubt. 

The court in the above cited case referring to the case of 
the United States ex reL the Thomas Laughlin Co. vs. 
Morgan, 111 Fed. Rep., 474, stated that the underlying prin¬ 
ciple which governed these cases and as applied in that case 
was a discrimination between labor and materials conmmed 
in the work or in connection therewith, and labor and mate¬ 
rials made use of in furnishing the so-called contractor’s plants 
and available not only for this, but for other work. Clearly, 
therefore, there can be no doubt of the existence of a lien and 
the right of enforcement thereof against the appellee’s bond in 
this case, for coal certainly is not only a necessary material 
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but an absolutely indispensable one consumed in operating a 
dredge—one necessarily consumed in the work, and in no 
sense can it be said that such a material furnished for such a 
purpose was, or ever became, a part of the contractor’s plant, 
or in any way served to preserve the same or was furnished 
for the convenience of the contractor in the least particular. 
Its consumption, therefore, under such circumstances and con¬ 
ditions was solely for the benefit of the Government, the very 
reason and foundation for the passage of the Act in question 
creating the bond and lien, that when the Government was so 
benefited, the material man or others at whose cost the Gov¬ 
ernment was thus benefited should not suffer loss. 

The next ease, that of United States ex rd. Thos. Laughlin 
Co. vs. Morgan, 111 Fed. Bep., 474, just referred to, is one 
upon which great stress has been laid in both this and other 
cases. Comparing its application to the case at bar it will be 
discovered that that case is really in favor of the contention 
of the appellants in that its underlying principle is the one 
just above stated and within which, we respectfully submit,, 
we have clearly brought this case. In addition to this, how¬ 
ever, upon a review of the Morgan case it will appear that of 
the items of the claims for which a lien was allowed and the 
bond held liable, two of them were clearly further removed 
from an approximate relation to the work provided for by the 
contract bonded than coal furnished and used as the coal in 
question was used could in any sense be said to be. We refer 
to the item of $30 for the expense of transportation of cei^in 
other materials for which the lien was allowed because of their 
actually entering into the construction of the work, and the 
item of $27.82 for nails which were used in the construction 
of a pump house required by the contract and in the construc¬ 
tion of false works or wooden forms about which the concrete 
was placed in building the emplacements, so as to give the 
concrete form, the latter being purely a temporary structure. 
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as they must have been removed upon the concrete hardening 
and taking form. 

Coming to the decision of this court upon the question of 
whether lubricating oil furnished a dredge while engaged in 
the prosecution of a contract bonded under this Act of Con¬ 
gress was such a material as for which a lien existed and the 
bond made liable therefor, United States ex veL Standard Oil 
Co. v8. The City Trust, Safety Deposit and Surety Co., 31 W. 
L. R., 162. This court in holding in that case that lubricat¬ 
ing oil so furnished and used was not such a material as 
created a lien against the contractor's bond placed its decision 
upon the ground that the oil was furnished for the purpose of 
preserving the machinery of the dredge, or, in other words, 
was furnished for the benefit and convenience of the contractor 
and his plant and not for the purpose of prosecuting the con¬ 
tract or in any sense for the benefit of the Government. We 
submit, therefore, that there is as material a distinction be¬ 
tween the two cases as there is between the two materials in¬ 
volved, and that the decision of the court in the last cited case 
is, and can be, in no way considered a precedent in the decis¬ 
ion of the point involved in this case, and it remains for this 
court alone to now decide the question of whether or not coal 
furnished and intended to be used for the sole purpose of 
operating a dredge engaged in dredging under a contract with 
the Government for which a bond has been given under the 
Act in question, is such a material as will give the material 
man a lien on the bond for the .material so furnished. We 
respectfully submit and earnestly contend that it is and to hold 
otherwise would be stretching the law, only in an opposite 
direction, equally as much as to hold that materials furnished 
for the convenience of the contractor or for his plant or the 
preservation thereof, etc., would be doing, which this court 
has refused to do. For the same reason, therefore, we ask that 
the judgment of the court below in sustaining the appellee^s 
demurrer be reversed. 


vYV. 




s 
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The conteption of the appellants in this connection is very 
ably expressed and forciWy put in the case of the Giant 
Powder Co. Oregon Pac. Railroad Co., 42 Fed. Rep., 476, 
to which the attention of the court is most respectfully invited. 
That was a case for the enforcement of a Hen against a rail¬ 
road under a mechanics’ lien law of the State of Oregon. 
Powder for blasting was furnished a contractor building the 
road and the court held that a lien existed, clearly and well 
distinguishing the case of Basshor vs. B. & O. R. R., 65 
Md., 99-103, observing that ^^this powder was not only * used’ 
in the construction of this road, but it was thereby necessarily 
consumed, and it was so intended” (identically the case with 
the coal here in question). 

Many other decisions upon questions of this nature arising 
under similar State statutes might be cited and with reason 
dwelt upon, but, as stated in the beginning, it is not the pur¬ 
pose of counsel in this cause to embarrass its decision or to 
consume unnecessarily the time of the court by dwelling upon 
them. However, should the court care to peruse them, or 
some of them, reference may be had to Phillips on Mechanics’ 
Liens Laws, Sec. 159, and the case of Andrews vs. Si. Louis 
Tunnel Co., 16 Mo. App., 299, and cases there cited; also in 
re Hope Mining Co., 1 Sawyer (U. S.), 710; Rapanno Chem¬ 
ical Co, vs. The G. & N. Ry. Co., 69 Mo. App., 6; and 
Hazard Powder Co. vs. Byrnes, 12 Abb. Pr. (N. Y.), 469. 

In conclusion suffice it to say that the only instances in 
which a lien has not been allowed for * materials furnished a 
contractor under such statutes, so far as we have been able to 
discover, is where such materials either form a part of his 
plant or are for the purpose of preserving the same, or tend 
solely for his convenience. In no instance that we have 
found has a lien been denied where the material was necessary 
to the prosecution or construction of the work or where it was 
necessarily consumed therein. 

We respectfully submit, therefore, that having brought 
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ourselves clearly within the law we are of right, and ought to 
be, entitled to a judgment, especially when claiming under a 
remedial statute, which by every rule of law and statutory 
construction, requires liberality in favor of those for whose 
benefit it is intended. 

F. S. Key Smith, 

Charles H. Meeillat, 

Attorneys for Appellant. 
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